IN THE CIRCUIT cmmmm SIXTH JU
IN AND FOR PINELLAS COUNTY,

STATE OF FLORIDA,
PlaintifY,
¥, T
RICHARD W. RHODES, JR., : i
Defendant. .

' 4 Lt ,ﬁ,.,__].
for Pinellas County.! See Rhodes v. S[d:q,zﬁdr?'ﬂn 2d 1201, tm& (Fla. 1989). ‘i‘«'ﬁu.%!*f "
recommended the death penalty by a vote. n%'?,..gw& and this Court medméﬂ: ¥
sentence. On direct appeal. the Florida Sarp:qwﬁ:mt aﬂ‘mmﬂ.ltj;@dg- Eﬂﬂm‘“‘“ .:;. 1,: L
his death sentence because it found ﬂm*‘mﬁrﬁﬂ of the three aw.: cumsls i "I
which the trial court relied [was] valid,” and that there was “substantial psychiatric

oresented in mitigation.” Rhodes v, State, 547 5,24 1201, 1208 (Fla. 1989).2 The Co

b b e 2 follows: mrm:namwrm“wmmFﬂm“ﬂl ook i 1
resentencing appeal are “HR1, ‘Hefmmmmlihlpuﬂmﬂﬂhlpmﬁwﬂwn

* hades raised the following issves: (1) The trial court erred in derying Rhodes’ motion o suppress staterm
arrest; (2) Incriminatory munmuwuﬁwMMHﬂmHmm pee
erred in permitiing Michacl Allen to testify conceming statements allegedly made by Richard Rhodex |
q...-lmmmgmmﬁﬁm:qMWWMI#HWWHMWM mia b .
of inaming the jury: (5) The wrial court erred in ndmitting HFNMMM t
his expertise in hair and fiber analysis: (6) The trial court er n admitting irrebevant ﬂﬁpﬂ ;
tended to prove Rhodes” propensity 1o commit crime: (7) mfﬂﬂh I
defoiee Wilsess & 1o a stalgment made by Kanen Hmﬂh{l}‘l’hﬁhﬁhﬂﬂw
that was cither boarsas . impeachment on collateral maters, or did not serve rebut an
court ermed in denying Rbodes® nuﬂm:ﬁntmhhiﬂhhww't




for o new sentencing proceeding, fd AL resentencing, the jury recommended a death sentenc e

a 10 to 2 vote and this Court sentenced Rhodes 1o death, The Florida Supreme Court affir
Rhodes v. State, 638 So. 2d 920 (Fla. 1994}

2. O April 12, 1996, Rhodes Gled an initial pwmnvhﬁ?n motion in this Court pursuant to
Fla. K. Crim. ', 3.850." He filed an amended motion mrm relicf on fununrﬂ-lm?

crred in instructing th jury on fight, giving mm ecroncous instruction reganding
i refising W instruct on second degres Eelony musder: (1) The wrial coun erred bn
ol the jurors who ullimately found Rhodes gailty of mirder, 1o remain hlh
phases {1.1) Rhades® mmumummwmu

witness, and improper gnd inflammatary argument by hnm.h"[ll]'l‘hﬂﬂ_ h‘ﬂﬁiﬁlm Il#!‘,tiﬂ

Jury ;ﬂﬁﬂﬂlﬁhmmifwh!xﬂmmdhhdﬁﬂ.ﬂﬂm hucting the ju wm%j%
court’s findings in sggravation inigation are insafficient to supgort the impogitio penaley:

-mumnmmm&unﬁhmmﬂ.mu g process included improgs

qmrlmlu enrcutntances and oxveladed oxivting mitigating circumatances,

¥ bthoddes mised the following issucs: (1) The trial court erned by excuning for canise w was qualificd to serve; (2) The

Erial mnﬂﬂhmh‘ﬂﬂ.hﬁ"lrmﬂllﬂﬂ“ﬂ%ﬂh bt mﬁdfﬂﬂmm
opporiunity o confront o rebuk; (3} The trial coun erved in permitting the Slate o "F' T
inelading evidencs of Rhodes” sasements following his armeat for robbery in Cnegon; (45
becuuse the jury was misled reganding i roke in the semicncing process, and was permitied 1o copsider o non:
circumastanoe; {5) The trial court emmed in instructing the jury on, and finding in aggravation, that the capit
whibe Rhodes was engaged in committing a sexual battery or stiempled sevusl Hﬁiﬁﬁi The trial
Rhodes an opporunity o be heand in person prior 10 imposing sentence, and in predicating |
consideratinns, withoat suflicient and legally correct unalysis; (7) The death seatence bs dispno
writien judgments (led is extrancous and must be stricken. The Florida Supreme Court strg
simce (e intial conviction lad not boen vacated. L. .
4 Hisodes raised the following claims: (1) Rhodes was denled scoess to recards in vielation of :
msslstanes of counsel o the penahy. phiase for hﬂunmmhu-ﬂw !
ws sddeguaiely challenge the State's case; (3} Rhodes' sentencing jury was _
hatery aggravasor: (4) Rhodes i being denied his right o effective the
counsell (3) The ooe year meframe i ke his 3850 motbon s ungonstimtional; (6) DnefT
ab the guilt phase: {7) Rlodes was denied access o his trial courssel's files; (8) Access/o 1 M _
e provided porsiant © Rule 2.051 of the Florkda Rules of Judicial Addministrution; (%)
violsted due 1 unreliable trial tramseripts: {10) Uniir introduction of grossoms Mﬂlﬂmﬂﬁw
mental heahh asskstance; (12) The State violsed Seody n Biling w0 produce réconds relased. -]p'm
| moanstitutional mh.b.umnnwm(lilkﬁmmhhﬂm«wmﬂm
mental henlth profession 1o sddress Rhodes' incompetensy 1o praceed 1o trial; (16) No probable o
Inmescence of fiest degree murder and of the death sentence; (L |11 mﬂh‘h’"ﬂﬂ‘lﬂm m" !
Improper instractions on the standard by which expert testimony is judged: (20) Giglio M‘yﬁﬂ”ﬂ
(21 Mawly discovend evidence (o1 fally phed doe o denial of records); (22} Trial coun erred hﬂh
it by comnsel; (23} Musltiple pﬂ.rﬂﬂﬂl“ substantive trisd count emons; (24} Prosecutorial o
comments: (23 Incffective nssistanee fr Falling o d:lkﬂ o the introdection of m |
impropetly suggested w0 the jury that death was required by law; (27) Florida’ iﬂplﬂ]ﬂﬂmﬁﬂﬂ#
and s applied: (28) Rhodes ks innocent of the desth penaly; (28) Jury improperly infarmed ahout i e :
Coloell violation; (31) Improper barden shifting s penalty phase jury instructsons and the uhlw,ﬂ m
hurden shifting in sentencing Rbodes: (32) The wrial court refised 1o find and weigh r:ml'nhn
113 Inelfeactive pesistance during voir dire; (34) Inodeguate direct appeal duc to amission in ﬂi
Cumulative ermr. Muny of Rhodes' claims could ot be Mlﬂﬂhnhdﬂmwm
* Bhsides amended his motion sdding new claima and amended existing claims: {H-j
amendedy Jailhouse agenis made deali for Ehagir tostimany thus thelr 'M
receds e all of the information in the possession of the federal government | I‘Hﬁﬂtﬂ
a1 2 amended ) Newly discovered evidence relating mﬂlqﬂwtm

2




This Court denied refief, (PC-RI. 1033-1035), and the Florida Supreme Court affirmed, Rhode:
v. State, 986 So. 2d 501 (Fla. 2008)." '
3. In November 2016, mmu filed a mvz Eﬁﬁ%ﬂi uﬁ:«tinn?ﬁ* ﬁiﬁ'ﬁﬂﬁﬁf '

L The State’s case against Rhodes
4. On March 23, 1984, the decomposing body of a female was found in ds
construct a berm in St. Petersburg. (R1. 1454-55, 1486, 1488-92). Debri

being used to construct the mmmm:nmmﬂmmm rom
Sunset Hotel in Clearwater. Demolition of the Sunset Hotel began on March 151984, (R1. I
1455, 1467). The body was identified as that of Karen Nicradka. (See R. 1553-54, 1557-59, 1

72. 1888).
5. Dr.Joan Woods, medical examiner for Pinellas County, mﬂmﬂﬁtmwnfﬁmﬁmm
manual strangulation. (R1. 1701). Her apinion was based upon the hyoid mwﬂ_ .
negative testing for drug overdose, ﬂwmmmsgmn an which the body was found, &
of any other obvious cause of death. (R1. 1702). Nieradka hﬂhﬂmﬂﬁ:l*fmmmm
(1. 1705). Dr. Woods testified that al the bone fiactures, excep the eft wing of the hyo
occurred postmortem. (R1. 603-05, 1717).

6 Hairs were found on and around her body, including in her hands. FBI Agent Mi
Malone testified that in the moment before death, people have a tendency 1o grat

(R1. 1876-77). These hairs were identified before the jury as hair evidence tha »

'Hh-dnmmdlhrhlhwwgmulm“ﬂmw&m - Bro
grln:mlnlmmm-umn' {lhl'hdlrﬂmlmﬂmﬂhhhhﬂﬂ# .-\..1.-_- L

il coiirt erredd in summanly denying variows claims Ineffective
Incflective sssistance of counsel-other orrors, Ineffective tﬁhﬂl ﬂ'

some claims juwl far preservation purposes.



account also included Crazy Ar
March 29, 1984, Rhodes was inter
Nieradka's murder until after it hap
he had Killed Nieradka. (R1. 1945-46, 2013

9,
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AL T r qi
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transport 1o Pinellas County, he described himself as a vampire who preys mm {'-'a'_ © 1956).
Rhodes offered 1o tell Porter how Nieradka died if Porter would promise Rhod .
the rest of his life in @ mental health facility. (R1. 1956), Rhodes then said Niers
aceidentally when she fell three stories at the Sunset Hotel (R1. 1956-57). The Statc’s theory at-
wial was that Rhodes strangled Nieradka. To prove that theory. the State relied in large pe
several jailhouse agents. The jailhouse agents testified about incriminating s i |
supposedly made to them.” The State's entire case was based |
anly offered evidence Tinking Rhodes to the crime was m;m
the evidence produced does not withstand scrutiny or is easily explaines
U Evidence pointing koa thied:party - TR, |
10, Rhodes' primary defense at trial was that Richard Nicradka, the victim's ex-husband,
murdered her. Rhodes prescnted the testimony of Sandra Nieradka, another ex-wife of g
Nieradka's, who testified o 4 physical confrontation she had with a very drunk Richard Nieradka
in which he shot's gun:at her, held her-down and) choked hee while telling her, “This is haw | 3 -'
killed Karen " (R1. 2228-31). Rhodes also presented the testimony of Jackie Wilg'i:_‘-i_!?; B
CIifY. who both confirmed that Sandra contemporancously told them about Richard.
harrowing confession. (R1. 2254-55, 2260-61), Richard Nieradka admitied 1o firing a g
the altercation but denied choking Sandra and murdering Karen. I:FJETE-ET;‘..!

|1, As 1o Rhodes coming into possession of the victim’s car, Rhodes atte

T Ve Eor pailhosise dgents wene Edwan) Cotirell, Harvey MHEH.
¥ Wichand Mieradka did admit b trving s cicibe &n dlhlmhmﬁﬂm
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wrote down what Rhodes said. (R1, 2032). Cotrell believed doing so would help him
pending case. (R1. 2032). R 3
4. Atthe time of Rhades’ trial, Cottrell had M aiting.
(R1. 2028, 2054). He pled w his charges about eight to nine months
2054). Berween the time he entered his plea and the time of trial,

sentencing en multiple occasions, but the sentencings were reschedulec
Rhodes's trial (id):
E Eﬂmmmmu}rﬁu Mmlmlﬁ*mﬂuﬂ‘ﬁw
€5, Sir 3,
Q: That's why it’s been set off since Februa
A: Yes, sir. 4 t
(): To see about your deal? A
A Right, | guess so. )

(R1.2055). At that time. he was awaiting Mﬁn}mwmm
to fificen W part nfil

prison. (R1. 2042), However, his sentence was reduce
“[wlith [his} attomey.” Id. Cottrell testified that it was “common knowled _
himself out f he helped the State which is why he decided to speak with Porter. (R1. 204
asked whether Porter in any way suggested wﬁﬁ that he ﬁnuldﬂﬂmww 0
more statements,” he testified that:

A: [Porter] said if he was 1o tell me to go back and get inform: :
Rhodes, that that would make me a state agent. -

(: Did [Porter] say it in such a way that led you to huliwq‘q.rnﬁbw 1_u“'=
own, but go do it? ]

A Basically, | guess.

: He said, “1 can’t tell you to do it, hmua:ﬂlﬂwwﬁhqwmg?“?

A: Right.

(Q: But encouraged you to do it, didn’t be?

A: Without saying anything, yes sir.

Q- It was kind of blinking your eye, go doit. It's nuﬂm
was said, in effect?



Al guess 'iniﬁiﬂ...}rﬁ.aﬁ:

get one. (R1. 2049).

5. Courell provided conflicting accounts of the terms of his agreement with the State )
he testified that whether he would benefit would depend on the outcome of Rhodes’ mhhlh er
prompting by the State, he testified that the mmmmmmrmm L o
acquitted. (R1. 2029-30). On cross, Cottrell acknowledged that he “want[ed] wﬁ;m.@@g' e
was adamant he was not testifying against Rhodes for that reason. (R1. 2041).

16.  Cottrell provided the State with the equivalent of a mﬁmmw-m

he testified that Rhodes told him how he killed Nieradka and how he disposed of her body. (R1. * .
2033-34). During this portion of his testimony, he was asked leading questions and was told
multiple times by the prosecutor to refer to his notes if necessary. (R1. 2032-38). Tﬁum;.ﬂ
sustained defense counsel’s objection to leading the witness. (R1. 2037). Although Rhode

e, ey ]

account of the events that he shared with Cottrell ﬂﬁﬂgﬁd at times, “[m]pﬂqf‘ll.m mlhqﬁing i

of the story about him choking her and hitting her in'the head witha haudmdamﬂ'h‘hg : .

the same.” (R1. 2034). Cotrell further linked Rhodes 1o Karen Nieradka's murder by u
that Rhodes told him the murder happ:md-m.ﬂwﬁmmﬂmh.ml'-: 2'1‘33‘]. ;
17. At the time of the first trial. Cottrell was incarcerated in Pinellas County Jail. (R

2053-54). His presence for live testimony was secured on three separate occasions for his



and his previous testimony was read into the record, fd.

Departiment of Corrections in Michigan where he was ﬂmm but Mmmm

i

he declined. (R1. 1833). Besides the letter, WWMMMmm

made, (R1. 1833). Dunmm testified he “fought [meﬂkhﬂdﬁ‘ 'Idﬂ]'i' 0 s
(R1.1833).

19 While at the jail, detectives from the Pinellas County Sheriff's Office visited Rhodes. (R1.
1839). After the visit, Rhodes purportedly wold Duranseau that:

“Between me and you,” he said, “the only people that know what occurred is me.”
painted to his mouth, and he said, “and I m not going to tell.” And he said the other

person is the girl and he went like this with his hands lﬁ#hmmluﬂ
somebody.,

(R1. 1840). Duranseau testified that the first time he saw Rhodes, MWMMM
scrateh marks on the groin area” that appeared to be “from a fingemnail” or “barbed wire or thoms."

¥
S Wikeer v 15 Lo

(R1. 1839, 1843). The scratch marks appeared “raw and fresh.” (R1, 1839). Hﬁllﬂ:} d that
while at the jail, Rhodes was not generally interested in watching the news. However, Dui
claimed that after Rhodes watched a broadcast about a woman found dead at a lag
Clearwater, he became exponentially more interested in the news. (R1. mﬁ].ﬁ. _ Rhodes
also started asking Duranseau questions about dead bodies. (R1. 1836-37):
A: |Rhodes] asked [Duranseau) specifically questions on like if the
determine if'a dead body had been - cause ufihﬂl’r,,jllgplmhﬂl,
if they could take an;crprinl:s from a dead de}L’, they cou
male or female or if they could tell the cause of death and how Ik

there,

€ Did he mcnliun a time that the Mdymlﬂl‘llﬁﬁ-hﬂm -=._=_:_.___.__:_
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investigator Walker established that the State made no mme, &
for live testimony. Walker testified that she hﬂdﬁ d IJ “[y ésterday m

that he was incarcerated in Ilinois. (R2, 957). Duranseau's testimony e vl Ko
(R2. 954).

C. Jailhouse agent Michael Allen
22, Allen was plaed in the Pinellas Couty mtmwm 1984, (R1, 2085). wﬁw p _Iﬁ
: |

-

i

" o
1 A o
: "".F'ﬁ. |

1o Lake Butler at the end of December 1984, (R1. 2086). Pinellas County detectives sp _
everyone in Rhodes” cell block and made an open offer to wmﬁ"ﬂuﬁkﬁm:muim:mﬁ ?‘ ki

a deal with the State. (R1. 2086-87). .
23 Overtrial counsel’s objection, Allen testified for the State during the guilt phase of Rhodes'
first trial. (R1. 2087-88). In exchange for his testimony, Allen expected to receive aﬁﬁvd}:’ 4

recognition from a prosecutor stating that he Hﬁiﬁﬂ'ﬂ in the case. (R1. iﬂT&}. The effe
letier was for Allen to be paroled early. (R1. 2078). Allen testified:

(: Did [Rhodes] say what he was doing mgm'?[-hwuw__ e

A; Immkhemdmmhzhudbunmm?imnmdmﬁm il Iﬂﬂ‘ﬁ@
went to & motel . . . And | asked Rhodes, | said, “What did you do? Did yo
ﬂmth:rursumﬂhmg?“l-{:smd.“ﬂu I didn’ tﬂhnul;ﬁﬁ'{“,.“ . i
Andhngmupmﬂmdmrandmkhﬂlwﬂalﬂhuwmmw
(indicating), and he said, “1 tried to break her neck. " He said that.

(): Was there any struggle?
A: Yes. He said she had fought him andhsgntmutnhual]mhm

(R1. 2080-81). He also testified that the detectives told him that they “car
anything for [him] or helping [him] out™ but that -

westified that the detectives told him that if he wanted “to cooperate witl



¥ N > #‘ qlun

(R1. 2087). In response to being asked whether he felt that the detectives were encouragin

to provide them assistance, h;-mpundad-“{w]ﬁil. he gave me his card.” Jd. e
24. He further testified that Rhodes stated that the victim “deserved “ﬁ'ﬁ'ﬂ lh‘m:' (R1.
2081-82). When asked if Rhodes spoke of leaving any evidence it ol
implicate him, Allen responded that “Ihje made numh&Mﬁ%ﬂ'mwﬂnm"whﬂtﬁm{_ i I
2083). According to Allen, Rhodes threatened that if anyone saitched on him, “he would find out
through his lawyer and that the snitch would be dead. Itﬂlbu[ilm dead snitch.” Jd.

25. At the resentencing, investigator Walker tﬂﬂi‘fﬂ !hgt& lqmnd Allen
two to three weeks ago. Two weeks ago.” (R2. 956). Allen was incarcers

resentencing, his testimony was read into the mmuﬁ&(m ﬁ#—jﬁ],a | )
. Jailhouse agent John Bennett
26, In the summer of 1984, Bennett was housed at the Pinellas County Jail to serve as a State-
wilness on a narcotics investigation, fd Emmizmﬂmﬂﬂii on cross that he was in the “Pinellas .. f
County Jail at that time because [he was] trying to get [his] sentenced shortened ‘-‘&’L
against someone else.” (R1. 2061). He testified that he had spoken to Rhodes while :"Lﬁ
charge. Rhodes never “point blank™ told Bennett that he killed Nieradka. (R1. iﬁ
denied receiving any promises for his testimony. Jd. At the. mnq.ﬂfl;riul .Hm
at Henry Correctional Institution in Immokalee, 'y

presented to the jury at resentencing.

i b B0 -



refused.” Id. #. --'|"is._.=
B
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seized his property, including gold, silver, his trailer, and the contents of his trailer. See A
Al.p. | 13 (Duranscau Affidavit #1). While at the Citrus County Jail with Rhodes, the State was
still holding his property. /d. Detective George Simpson told Duranseau that if he testified against
Rhodes. there was a chance he would get his property back. Jd. Duranseau attested that he felt
pressured to testify against Rhodes. Id.

30 On July 11, 2022, Duranseau sent Rhodes’ federal counsel a second affidavit further
highlighting the pressure Simpson exerted on him. See Atiachment A2 (Duranseau Affidavit #2),
In this affidavit, he added that Simpson fed him information about another inmate who claimed to

sce Rhodes “making choking moves with his hands in relation to a murdered girl in the Tampa
area of Florida.” ld. Duranseau was never contacted by the State about testifying at ledus'
resentencing. fd at'§ 4.

il.  For the reasons below, Rhodes® conviction and death sentence are in violation of the Sixth

and Fourteenth Amendments to the United States Constitution and corresponding provisions of

the Florida Constitution.' . 1

Claim 1: The State violated Rhodes’ rights under the Fourteenth Amendment by |
suppressing favorable, material evidence "Wl

32, The State is obligated to disclose evidence or information in its possession that is favorable

14 prursant 1o Fla B Crim, . 3.851eX2)(C), the wimesses who will testify under oath In of the ch
FIii ||:-|:I'|l::-|'.' rl-l | Hd.l"-‘{.':- ljmm ]M Iiilhw.:r ﬁl Biﬂ' Fﬂllﬁ. hﬂ"’ mn" E:!.'E} m‘;’l.ﬁ:{' it
Correctioial Dnstitution, phore number n/a (3) J.-m“-ﬁ Hﬂ!ﬂd‘ 227 M 1
S2301. (850} 942-8818; aned (4) Nels Roderwald, 227 North Brosiough Street, Suite $200, 1
881K The witnesses will be available, should “";' ““Wﬁ”“mtﬁ o
in this mothon and in the respective accompanying affidavii winesses were, i

I I.!.-.I:. :ll:lnl.:.l.u at issue in this motic becatse the facts arise from newly discovened & ;‘T

e e By e -ll_'
14 .
& e



-

warranted i the undiselosed information ereates a reasonable probability of a different result, &d
at 680. “The question is not whether the defendant would more likely than not have ' A
different verdict with the ﬁiﬂhr&:ﬁ.‘ﬁd whether in its WJHMM#W ,_-:,’

as & trial resulting in a verdict worthy of confidence.” E}ﬁw;WEHU.E 419,434 (

exculpatory or impeaching material in the State’ smmhmith‘*iwmbﬂm the Stat
the record straight.” Banks v. Dretke, 540 U.S. 668, 676 (2004). With respect 1o any information
only known by investigators, it is imputed to the State, See Kyles, 514 U.S. at437.
3. Second, the suppressed information was favorable. The statements from Du
Cotirell shine a light on the State’s use of false testimony and state agents to conviet Rhodes
is quintessential impeachment evidence. See Davis v. Alaska, 415 US. 308, 316 (1974),
35 The information s Alio. miteeal. ‘The Imateridlity GF suppressedt evideince it
considered “collectively, not item-by item.” Kiles; 514 U.S. at 436. As shown above, 1 e Stte's '
case against Rhodes “resemblefd] a house of cards, built on the jury crediting” jailhous
testimony. Wearry v. Cain, 577 U.S. 385, 392 (2016). The newly discovered
demonstrates that Duranseau and Cottrell were state ws.i?ﬂum[*g-wmj'___ h
was “coached and manipulated” by law enforcement officers and prosecutors as to “wh
information they needed from Richard Rhodes, what questions they wanted [him ﬂ'.. ask Rich
Rhodes, and what to testify to at Richard Rhodes’ trial” demonstrates its materi it

3. p. | % 4. Duranseau’s statement that Detective Simpson questioned him in
him that Rhodes was & violent homosexual ﬂutwuns,unp;cnnlw urders

Ieam u.il i ||m_'|r could clearly infer thut i tw iziformen s Hﬂﬁ
5



that any help that he could give to law enforcement in ﬂmmwh considered
in returning his seized property demonstrates its materiality as he, too, was working on behalf of
the State. Attachments Al, A2,
36, Armed with the new evidence, Rhodes would have been able to impeach Cottr
Duranseau, discredit Allen and Bennet, and call into question the prosecution and inve:
of this case as a whole, See Kyles, 514 1.5, at 445,

37. Moreover, the newly discovered Brady material .nmﬁﬂrmmmm? :‘-'.’I
strategy of attacking the investigation and prosecution of this case. The State’s entire ca *‘,_ i
based upon circumstantial evidence. Most of the evidence produced—the hyoid bone fract
slegedly being cause by srangultion and the haie surrounding, and o the Vietim—
directly implicate Rhodes, Other evidence—the fact that Rhodes was driving the victim’s car- n

that his statements to law enforcement wildly varied—is easily explaine
Supreme Court has counseled against over relying on confessions. As the Court exg
Escobedo v. llinois, 378 U.S. 478, 488-89 (1964), *[w]e have learned the lesson of history,

and modern, that a system of criminal law enforcement which comes to depend on the *¢o
will, in the long run, be less reliable and mnq‘ml_ajbﬂ to abuses than a system which '" -::-,,---:-f
extrinsic evidence independently secured through skillful investigation” Confessio
inherently unreliable that there is a presumption of unreliability when the --=_7'-'

codefendant. Frangui v, State, 699 So. 2d 1332, 1335-36 (Fla. 1997). Though s defendant’
confession is not subject 1o the same presumption, the circumstances surrour ..;;-.;;__- tid con

may nonetheless render it suspect. Such circumstances include the uﬁjﬁl
and whether the defendant’s statements comport with lhr.iphm

3§, Thercare large gaps in the State® s case, When the jailhous



there is a great searcity of evidence tying Rhodes 1o the crime, | )
Richard mma*p own admission to mmll.ih: this murder,

into the mudﬂh‘r@ﬁ#ﬁﬁmm.w.ﬂ["_"f:"”I'I: 48 e
a reasonable probability of a different result had it been presented |

See Kyles, $14 US. at 4343 see also Bagley, 473 US. at 6
confidence and, therefore, Rhodes is entitled m_;;p_&wm;.
Claim 2 The State violated Rhodes' rights e e F.

presenting and/or failing to mrrl%ﬁbn

39, The Sute violates the Fourteenth Amendment when ﬂ#prmnu false or misl
evidence. Giglio v, United States, 405 U.S, 150 (1972); Napue v. llinois, 360 U.S, 2t
Implied misrepresentations, even if “technically correct,” are a due process violation, Se
v. Texas, 355 U.S. 28, 31 (1957). Even if the State does not solicit false testimony, the State canne
“allow{] it 1o go uncorrected when it appears.” Napue, 360 LS. at 269, It ilj_'\l'lp
prosecutor knew or should have known the testimony was false HI-‘mi-lh;ld’ma
Agurs, 427 LS, 97, 103 (1976). The State must show that the violation was ha
reasonable doubt. Grzman v. State, 941 So, 2d 1045, 1050-51 (Fla. 2006).
40, Four key witnesses against Rhodes—Coutrell, Duranseau, Allen, and Bennet
falsely at his trial. Fach testified that there was no deal between them and the State, of i €on
hetween their testimony and any benefits they received. Cottrell and Duirs i

t'T--;I ] I L



When | was incarcerated at the Pinellas County Jail with Richard Rhodes
dlﬂﬂﬂdﬂmﬂmﬁmﬁmﬁmwmhﬁ" “ounty Jail
Mr. Phillips, Da:miuﬁm:ﬂuﬂmﬂmm
Assistant Sumﬁm;.r Fred Zinober coached
whﬂqmnmﬂqwmmdmmngﬁﬂmdl" '
Richard Rhodes™ trial, m}r gave mm m "
body was found among carpet and how they found

Aﬂﬂl}hﬁlﬂm H' F' I 14. c'um“ m Mﬂmn‘: -- . .: .: i) ..._ iy .I_. . ] = -I.'-\. ...
i

Mr. Young and/or Mr. Zinober asked [him| to. u.-sﬂﬁr At nmﬂw mu [h.m; m‘gsﬁljé
wanted [him] to say, but [he] refused.” &l at 2 7 6. ﬂﬂkmmmmw
represented to this Court at the resentencing. (M'!IHL
41, Duranscau has also come forward to atiest that George Simpson, of the Citrus County
Sheriff's Office. told him that Rhodes “was a mhthmmwﬁmp:cmdmﬂﬁﬂl% y }
of old ladies in the area.” Atiachment A2, Simpson also told him that another inmate i een
Rhodes make a choking motion with his hands in “relation to & murdered girl.” /d. §
suggested that Duranseau “think it over” and consider “what [his] testimony could do for
Jd. Simpson told Duranseau that “any help in mhmwldthMmdhﬂ
property that law enforcement had seized from him, /d. Duranseau attested that “there w
incentive for me to testify against Richard Rhodes™ and Eﬂ“lfiﬁrmﬂjﬁﬂ%1
testify.” Atachment A1, p. 19 3. Duranseau also stated “‘Hﬂﬂﬁﬂ!l! ’E‘"H ed h
testifying at the resentencing. fd. aty 4. i
42, The false testimony not only casts doubt on the ﬁlwﬁ: ',
also casts doubt on the testimony of Allenand Bennett, ASAs Zir

have known, that the testimony given by these witnesses was



?} ol - e

addition 1o Phillips and Parter, both ASA Zinober and ASA ‘mﬁiﬁ; re Invaly
enforcement-state agent mhthmhlp-ﬂmnnﬂuhdmdmnlnﬂndﬁm

knowledge is imputed 1o the State. See Guzman v, Sec'y, Dap't of Corr,, 663 F.3d 1336
{0 hth Cie. 2001,

43 “[W]hether the nondisclosure was the result of negligence or design, it is the respons ty
nf“ﬁwpm&umr"wﬂmms LS, at 154, Aslhuwnlhuwﬂmllﬁnmmﬂﬂl
material and the State cannot prove it was harmless beyond a reasonable sman, 941 So.
2d at 1050-51. The State, in making its case during both the ﬂmnrw | an
the resentencing penalty phase, fuiled to comect this false testimony: Instesd, it chiose to el
it 10 twice secure a conviction and ultimately a death sentence. Therefore, Rhodes is entitled to 8

new tral.

Claim 3:  The State violated Rhodes' rights unde
Amendments hytlhlﬂn[ _f‘ ‘_ I’ .

Stares, 377 LS. 201 (1964). “Accordingly, the Sixth Am

obtains incriminating statements by knowingly circumyenting the ac e |

'k
s
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not contribute to the verdict. State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986).

45 When Cottrell was recruited by the State, he was a trustce at the Pinellas County Jail. (R

acknowledged that he expected something in return for his testimony against Rhodes. (R1. 2041), |
At the time of his testimony, Cottrell had been awaiting sentencing for eighteen -.;-,_:_,-._:;._ |
2054). He pled to his charges about eight o nine months prior o his testimony. (R1. 2054)
Between the time he entered his plea and the time of trial, he had been scheduled for sen
on multiple oceasions, but those hearings were rmi-ndulﬁmml times because of Rhodes’s
wial, Jd Cotirell testified that it was “common knowledge” that he could help himself : he

also testified that “without [Porter] saying anything” explicitly, he knew what was being
him. (R 1. 2044). Cotirell admitted that he was “looking for a deal and fwould have done] an
1o get one and that he would “help the State uu_t,”=t]_1:l,2ﬂ-19}..

46,  Duranseau and Rhodes shared acell in the Citrus County Jail. (R1. 1834). During th -
Duransesu was in communication with law hf@:mahmn'-ﬂiu'm_qﬁm Rhodes. C
Duranseau acknowledged that his statements 1o law :rul?mmnlﬂmmﬂ#[n[, 1851, 1853]
but changed his story when questioned further on redirect. [F.l. 1859). .
47, Allen and Bennent were also incarcerated at the Pinellas County Jﬁl 1 Rb
westified for the State. Allen testified that the detectives twold him ﬂ!ilfh ¥
with them. to give them a call.” (R1. 2087). In response to being asked whett
detectives were encouraging him o provide them assistance, he res nde “[wlell

card * 1 Benneit was housed at the Pinellas County Jail to serve

20



investigation in another case. k. He conceded on cross that hie was in the “Pincllas Cour . "
that time because [he was] trying to get mmmmmwmw
else.” (R1. 2061). ke
48. At the time that the jailhouse agents Mmmwm law enforcement had
“committed itself to prosecute™ Rhodes, who found “himself { ;:' d witl

of organized society, and immersed in ﬂmmmémmufw“ﬂ: e

had thus been initiated. Gouveia, 467 LS. at 188, Mﬁf&‘m‘ﬂmmm counsel |
“attached and been asserted” and the State was obligated to honor it. Moufton, 474 LS. at -==.:- -
Rhodes can now demonstrate through the mmu:ufww ﬂumﬂlaﬁ-m- Jiolated
Rhodes’ right 1o counsel and used Cottrell, Dm:i:peau, Aﬂuﬁ.’jipd Bennett um;u-
deliberately elicit information from him. From the time that-eaich of these men were
Rhodes up until their trial testimony, multiple meetings occurred with law enf

before turning them into state agents is irrelevant. crwmmu Eﬁm{“[ﬁpm hough the
State had made no binding promises, a witness” attempt to obtain a deal before testifying was
material because the jury ‘might well have concluded that [the witness] had fabricated

i nder 0 curythe [proscation's fvor ). Parcualy besae cach :.,; '



|
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information that they could pass along to law enforcement that Rhodes allegedly “H
viewed as favorable to them when i it came to resolutions in their own criminal pr
1841, 2043-44, 2085, 2087, 2060-61, 2063),

0. It is not Rhodes’ burden to show direct proof of the State’s knowledge or intentic

disregard of his right to counsel, “Direct proof of the State’s knowledge [that it is circumve .."
the Sixth Amendment] will seldom be available to the aceused.” Moulton, 474 U,S. at lﬂf@- Ths,
a defendant need only show that the State “must have known™ that the state agent would * likely"
secure incriminating information. Jd. at 176 (citing Henry, 447 ULS. at 271), Here, the State “must
have known™—Allen was encouraged to provide assistance; Bennett was a witness for the Sw
i

other criminal proceedings who knew that he was expected to elicit information from I’!hudnm ‘
he was placed into Rhodes® cell: law mfmw.hw ihiat Gooperationw

necessary 1o secure the return of his personal property: and Cottrell was coached and _
by the state attorneys and law enforcement as to what information 1o elicit from Rhodes.
1. The testimony of Cottrell, Duranseau, Allen, and Bennett should have been s p
because they were state agents and Rhodes is entitled 1o a new trial because the State canno
the violation was harmless beyond a reasonable doubt in either the guilt phase or reser

penalty phase. As shown above, the State's case was a house of cards that could not 5

the inadmissible testimony.,

Claim 4: Rhodes is entitled mn-mlmlmmu-ﬂ@q covered
52, Ewven if this Court does not find that the statements of Cottrell and D
violation of Rhodes® constitutional rights, this Enmtmunﬂ:pm]j-m .-,_-_----_:-: v dize
evidence under the Jones test. See Lightbourne v. MT‘ESG, Eﬂ H? (Fla



}:'.H" i D ™ FWII'EL"
.-‘r 5 l..i:l j+ | b
é s L
ot have known of it by the use of diligence.” Long v. Siate, 183 So. 3

{qmmum 994 So. 2d 1&&{?{mmmﬂ§'ﬁ 1 v. Sta ,'j-

Jores, 591 So. 2d at 915.

53, In determining whether newly discovered evidence co

a “total picture’ of the case and “all the circumstances uf!hﬂ:‘mﬁ:‘:“ Hﬁfﬁmm M.-Iﬂ
1178, 1187-88 (P 2014) (cmphasis addod)Guoting Swaford v St 125 0. 34760,
2013)). This includes evidence “that was previously excluded as procedurally barred v
in anather posiconviction proceedingl.]" Hildwin, at 1184 (citing Swafford, at 775
Lightbourne v. State, 742 So. 2d at 247). If there is dispute regarding whether evidence:
discovered, or about the quality of the newly discovered evidence, an wfﬂmm hearing |
necessary. ll.; see afso Maharaj v. State, 684 So. 2d 726, 728 (Fla. I%W_ﬂ
(o the merits of a constitutional claim, as well s to issues of diligence, mﬁ.@ " d tr
Card v. State, 652 So. 24 344, 346 (Fla. 1995) (in successive postconviction mot

of previous unavailability of new facts, as well as diligence of the movar

development nfdusputoduraprumﬁnihardnmnmw '.;fl"'-l" f the

H 1'
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